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Guidance for Policymakers to Protect Children and Youth
from Guatemala, Honduras, El Salvador and Mexico in the
Absence of Visa Availability

The number of migrant children and youth - particularly those
from Guatemala, Honduras, El Salvador and Mexico - has
continued to increase since 2011 as children and youth flee
extreme violence, unsafe homes and unstable communities and
seek protection, family reunification better education and better
employment opportunities in the United States? These children
and youth, known legally as “unaccompanied alien children”, face
challenges in accessing services and supports due to language,
cultural and legal barriers and often lack stable family members
who can help meet their basic needs in this country. As a result,
these children and youth are at an increased risk for experiencing
disruptions in their education, receipt of preventive health care
and access to healthy nutrition. Furthermore, these children and
youth face unique challenges due to the trauma they may have
experienced in their home country and through their migration.
Many do not have an identified caregiver in the United States
who can support their physical and emotional needs.

To better serve and support the well-being of these children
and youth, Congress created the Special Immigrant Juvenile
Status (SI)S) program in 1990 to ensure a path to lawful
permanent residency for vulnerable undocumented children
who have been victims of abuse and for whom return to their
home country would not be in their best interests.?> To be eligible
for SlIJS, a child or youth must be younger than age 21 at the time
of the SIJS application, unmarried and a juvenile or family court
must find that:*

D The child or youth is a dependent of the court or has been
legally placed with a state agency, a private agency or a
private person.

D It is not in the best interests of the child or youth to return
to his/her home country (or the country he/she last lived in).

D The child or youth cannot be reunited with one or both
parents because of abuse, abandonment or neglect.’




Opportunities through SlIJS

By obtaining SIJS, concrete supports - including Temporary
Assistance for Needy Families (TANF), Medicaid and the
Supplemental Nutrition Assistance Program (SNAP) - can be
accessed and help pave the way for increased stability for
these children and youth. Specifically, while a SIJS petition for
lawful permanent residency is pending before U.S. Citizenship
and Immigration Services (USCIS), these children and youth
are eligible to apply for health insurance through the Health
Insurance Marketplace® under the Affordable Care Act (ACA) and
may be eligible for certain state Medicaid benefits depending on
their state of residence.” In addition, a key benefit particularly
for older youth is that once a petition for lawful permanent
residency has been submitted and is pending, the youth can
apply for authorization to secure legal employment even before
lawful permanent residency has been granted.

Once a child or youth has successfully adjusted their status
to become a lawful permanent resident, they become eligible

for Supplemental Security Income (SSI), federal foster care or
adoption assistance and additional concrete supports in times
of need.® These supports and services can promote stability and
access to therapeutic services to address trauma - both of which
are critical to the development and well-being of children and
youth. Without being able to achieve lawful permanent residency
through SIJS or other immigration relief options, these children
and youth are likely to continue to experience circumstances
that could place them at continued risk for negative outcomes
- including homelessness, poor health and lower rates of
education completion and employment. Thus, the SIJS program
provides a unique and often essential pathway for ensuring
migrant children and youths’ access to services and supports
that promote their well-being and safety.

Special Immigrant Juvenile: An immigrant child who has
been abused, abandoned or neglected and for whom return

to their home country is not in their best interests.

Unaccompanied child: A child who has no lawful immigration
status in the United States, is younger than age 18 and with
respect to whom:
1. There is no parent or legal guardian in the United
States; or
2. No parent or legal guardian in the United States
available to provide care and physical custody.
Unaccompanied children are legally referred to as
Unaccompanied Alien Children, or UACs. Unaccompanied
children have typically entered the United States very

recently.

Undocumented child: A child who has no lawful immigration
status in the United States and is younger than the age of 18.
Undocumented children may have been living in the United

States their whole lives.

Lawful Permanent Residency: A status granted to non-
citizens of the United States who are living in the United
States under legally recognized and lawfully recorded
permanent residence as an immigrant. Lawful Permanent
Residents (LPRs) may also be known as Green Card Holders

and Permanent Resident Aliens.

Title IV-E funding refers to the Federal Foster Care Program
authorized by Title IV-E of the Social Security Act. Title IV-E
fundingis awarded by formula as an open-ended entitlement
grant and is contingent upon an approved Title IV-E plan to

administer or supervise the administration of the program.

Title XX funding refers to the Social Services Block Grant
(SSBG), authorized by Title XX of the Social Security Act. SSBG
is a capped entitlement program that allocates block grant
funds to states to achieve a wide range of social policy goals,
including preventing child abuse, neglect and exploitation,
providing community- or home-based care. States have
discretion in determining the services they provide through
Title XX funding and the groups who may be eligible for

these services.



Process for Securing SIJS Visa

RECEIVE FINDING from
state court that child
or youth has been
abused, abandoned
or neglected and that
return to their home
country is not in their
best interests.

FILE for SIJ status
(Form 1-360).*

P

v Sl) status approved**

LAWFUL permanent
residency approved.

()

PETITION for lawful
permanent residency
(Form 1-485).

*One major benefit provided through the SIJS application process is that a child or youth can petition United States Citizenship and Immigration Services (USCIS) for both Sl)

status and lawful permanent residency at the same time.

** Unlike other forms of immigration relief, SIJS statute is largely non-discretionary, meaning that if a child meets the eligibility requirements for SIJS, his or her 1-360
petition should be granted. SlJ status makes a child or youth immediately eligible to apply for lawful permanent residency and these forms may be filed at the same time.
After five years of lawful permanent residency status, an immigrant may apply to become a U.S. citizen.

Current Status of SIJS Visas

As a result of the dramatic increase in Central American children
and families seeking safety in the United States, the U.S. State
Departmentannounced this April°thatit has reached itsallocated
FY2016 cap for SlIJS visas for children from El Salvador, Guatemala
and Honduras!® The State Department also announced that
the SIJS cap had been reached for children and youth from
Mexico in its July visa bulletin! Through the end of the fiscal
year (September 30, 2016), USCIS has indicated that although it
will continue to process petitions for SIJS (Form 1-360), it will
no longer accept petitions seeking lawful permanent residency
(Form 1-485) for children and youth from these countries® The
State Department has also indicated that beginning on October 1,
2016, new SIJS visas will be immediately available for all children

and youth applying from Mexico. However, visas will not be
immediately available for all children and youth from Guatemala,
Honduras and El Salvador given the already high numbers of
applicants. Instead, the State Department has indicated that it
will begin processing applications for children and youth from
these countries who have applied for SIJ status after the start
of the next fiscal year on a priority basis based on the date at
which they applied — which is yet to be determined but will likely
be a date in 2015.° Children and youth from these three countries
who applied after this yet to be determined date will be subject
to the current set of circumstances — USCIS will process their
SIJS petitions (Form 1-360) but will not accept petitions for lawful
permanency residency (Form |-485).

Unaccompanied Children and Adolescents,' by Fiscal Year and Nationality

Country 2009 2010 2011 2012 2013 2014 2015 2016*
El Salvador 1,221 11910 1,394 3,314 5,990 16,404 9,389 11,404
Guatemala 1115 1,515 1,565 3,835 8,068 17,057 13,589 12,337
Honduras 986 1,017 974 2,997 6,747 18,244 5,409 6,152

Mexico 16,114 13,724 11,768 13,974 17,240 15,634 11,012 8,052

*FY2016 data is for partial data from October 1, 2015 - May 31, 2016

The number of children represented in this table is an underrepresentation and, for example, does not include
children and youth who enter the United States undetected or who overstay authorized visas.



Without lawful permanent residency, though eligible through will no longer be able to secure Employment Authorization while
Sl) status, these children and youth will not be eligible for the their application is pending® This is particularly devastating
federally reimbursed services discussed earlier to promote for older youth who could otherwise obtain work, support
stability and well-being. Furthermore, youth who are currently themselves and contribute to their community’s economy.
unable to petition for lawful permanency residency (Form I-485)
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Recommendations

Policymakers have significant opportunities to address these barriers at both the federal and state level. In the absence of available
visas, the following are recommendations for better supporting the needs of children and youth from Guatemala, Honduras, El
Salvador and Mexico.

Federal Policymakers:

D Ensure alternative options for children and youth to achieve temporary immigration relief while their lawful permanent residency
status is pending, including encouraging USCIS to exercise its authority to approve Deferred Action, desribed below, for SIJS visa-
eligible applicants. There are a variety of additional existing legal avenues that can be opened for children with approved SIJS
petitions while they await visa availability. The examples detailed below are consistently used to provide temporary immigration
relief to different migrant groups and are forms of temporary, administrative relief from deportation that confer work authorization.

Temporary
Protected Status

Parole in Place (PIP)

Deferred Action

(TPS)

Deferred Action is very similar
to “parole in place” but differs
slightly in that it confers
exemption from deportation for
two years, and individuals who
have been granted deferred
action may apply for work
authorization. Deferred action
has been used previously as

a form of relief for immigrant
victims of domestic violence

in the United States under the
Violence Against Women Act
(VAWA) and immigrant victims
of crime in the United States
(U-Visas) for whom visas had
similarly run out for a specified
fiscal year!®

PIP is a form of relief that
USCIS uses to grant parole to
undocumented people who are
physically present in the United
States and who entered without
a visa. PIP grants authorized
stay in the United States and
employment eligibility for one
year, and individuals who have
been granted parole and are
direct relatives of U.S. citizens
may be eligible to adjust

their status to achieve lawful
permanent residence. In the
past, PIP has been granted to
undocumented family members
of those in the U.S. Armed
Forces or to certain groups

of people for humanitarian
reasons.

USCIS may grant TPS to
nationals from certain
countries, thereby extending
temporary work authorization
and relief from deportation for
the duration of their TPS. This
status is typically used in the
case of ongoing armed conflict,
environmental disaster or other
extraordinary or temporary
conditions.
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D Issue clear funding guidance to states regarding healthcare enrollment. To ensure children and youth from these four countries are
connected to health care services, the U.S. Department of Health and Human Services (HHS) should issue guidance directing states
to ensure SIJS eligible children and youth (Form 1-360 approved) are enrolled in state-funded Medicaid.

D Revise current regulations to promote access to employment for youth. Rejecting all I-485 petitions for any specified period of time
- thereby eliminating a youth’s ability to apply for Employment Authorization - will negatively impact thousands of youth. USCIS
should amend regulations so that older youth can seek employment while an 1-360 is pending to remove barriers for youth accessing
quality jobs that will support their ability to provide for themselves and family members and contribute to their community and
the economy.

D Ensure funding opportunities for legal representation and/or a child advocate for children and youth in their immigration
proceedings. Petitioning for a SIJS visa is a complex process that requires specific knowledge related to legal findings and
administrative processes. The knowledge and skills that are necessary to navigate the legal and immigration systems are unique




and without these skills, children and youth are at a significant disadvantage. As children and youth who have been abused and
neglected are appointed an attorney, guardian ad litem and/or a Court Appointed Special Advocate in child abuse and neglect
hearings to protect and ensure their safety and well-being, the same rationale should apply to protecting and ensuring the safety
and well-being of migrant children and youth.

State Policymakers:
D Ensure children who have approved Form 1-360 petitions are enrolled in state Medicaid programs. Currently there is no mandate
to ensure children and youth who are in the process of seeking a SIJS visa are eligible for
state Medicaid programs. As a result, this limits the ability for children and youth to secure
preventive and ongoing health care. In response to this barrier to health care, several states DC Healthcare

provide excellent examples of state-funded programs” that ensure migrant children and Alliance Program
youth can access health care.

O The District of Columbia Healthcare Alliance serves low-income residents who are

not eligible for Medicaid, Medicare, or subsidies on DC Health Link, DC's healthcare * % W The DC
ketpl L q d immi s e Healthcare
marketplace - mostly undocumented immigrants. .gOV Alizrmes .
Program is a

While some migrant children and youth do not have a willing and able caregiver who can
support their physical and emotional well-being once they enter the United States, others may
have come with a parent or legal guardian who is later deported or found unable to meet their
needs. These children may come into contact with the child welfare system - and be placed
in foster care. Although the Child Abuse Prevention and Treatment Act prohibits immigration
status from being a barrier to ensuring child safety, children and youth who are not lawful
permanent residents are not eligible for federally funded foster care or adoption subsidies”
Additionally, the immigration status of these children and youth may make them ineligible for
concrete supports through categorical eligibility as a result of their status in foster care. State
policymakers should support the well-being of youth in child welfare through the following
recommendations.

locally funded
program designed to provide
medical assistance - including
preventive care, sick visits,
prenatal care and prescriptions
- to District residents who
are not eligible for federally
funded Medicaid. The Alliance
program does not require proof
of citizenship and serves low-
income District residents who
have no other health insurance
and are not eligible for either

\Medicaid or Medicare. j

Dedicate state funding to support children with approved 1-360 petitions for adoption
subsidies to ensure children do not remain in foster care longer than necessary. Permanency
is important to promote the well-being of children in foster care and should not be delayed due to the lack of an adoption subsidy
as these children are not eligible for federal title IV-E adoption subsidies. Furthermore, by moving a child to permanency through
adoptions, the state will likely save funds on placement, case management and service costs compared to the adoption subsidy
rate.

Include youth who have aged out of foster care and have approved I-360 petitions in the Affordable Care Act presumptive eligibility
category for the full Medicaid benefit until their 26th birthday. Similar to the ways that states can elect to cover former foster youth
regardless of where the youth was in care, states should also elect to cover former foster youth who have approved I-360 petitions
and would be otherwise able to proceed with pursuing lawful permanent residency if not for the current cap on SIJS visas.

Provide legal representation and/or a child advocate for children and youth in theirimmigration proceedings. States should dedicate
funding - either federal, state or local dollars - to ensure that all migrant children and youth are represented and supported by a
professional with knowledge and skills to navigate the complex legal and immigration systems on their behalf. Similarly to providing
representation for children and youth in child abuse and neglect hearings the state should ensure that migrant children and youth
have legal representation to protect and ensure their safety and well-being.
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UNHCR'’s Children on the Run: http://www.unhcr.org/en-us/
children-on-the-run.html.

Silva Mathema, “They Are Refugees: An Increasing Num-

ber of People Are Fleeing Violence in the Northern Tri-
angle” Center for American Progress. (Feb 24, 2015),
https://www.americanprogress.org/issues/immigration/
news/2016/02/24/131645/they-are-refugees-an-increasing-
number-of-people-are-fleeing-violence-in-the-northern-
triangle/.

SIJS visas are not the only form of immigration relief for
undocumented migrant children. These children and youth
may be eligible for asylum status, immigration relief as
victims of trafficking or crime, Temporary Protected Status
(TPS) or Deferred Action for Childhood Arrivals (DACA). How-
ever, due to strict eligibility and burden of proof require-
ments and lengthy adjudication processes for these other
legal avenues of immigration relief, SIJS is often the form of
relief sought for the most vulnerable children who qualify.
Information on other forms of relief can be found at: http://
www.ilrc.org/files/documents/ilrc-immig_options _undoc
children-2013-07.pdf.

8 U.S.C. § 1101(a)(27)(J))(defining Special Immigrant Juvenile
Status).

In 2008, SIJS was amended to clarify that children who can-
not reunify with one parent (rather than both parents) due
to abuse, neglect or abandonment can qualify for SIJS. This
amendment, which was authorized through the William Wil-
berforce Trafficking Victims Protection Reauthorization Act
of 2008, increased eligibility for SIJS including for children
who may reside with their non-offending parent. See Im-
migrant Legal Resource Center, “Special Immigrant Juvenile
Status: Primer for One-Parent Cases.”

Healthcare.gov. Immigration Status and the Marketplace.
Retrieved from https://www.healthcare.gov/immigrants/
immigration-status.

National Immigration Law Center. Economic Support. Re-
trieved from https://www.nilc.org/issues/economic-support.
See Child Welfare Policy Manual, 8.4B Title IV-E, General IV-E
Requirements, Aliens/Immigrants. 22 and 8 U.S.C. §1232(d)
(4)(B).

U.S. Department of State, Bureau of Consular Affairs. (April,
2016). Visa Bulletin: Immigrant Numbers for May 2016.
Retrieved from https://travel.state.gov/content/dam/visas/
Bulletins/visabulletin_May2016.pdf.

USCIS allocates 10,000 visas every fiscal year to “Special
Immigrants”, including special immigrant juveniles, certain
employment-based applicants and certain religious work-
ers. In the first quarter of FY 2016, 3,117 SlJ petitions were
approved and 4,493 petitions were awaiting decision. U.S.
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Citizenship and Immigration Services. (March, 2016). Number
of 1-360 Petitions for Special Immigrant with a classification
of Special Immigrant Juvenile (SI)) by Fiscal Year and Case
Status 2010-2076. Retrieved from https://www.uscis.gov/
sites/default/files/USCIS/Resources/Reports%20and%20
Studies/Immigration%20Forms%20Data/Adjustment%20
of%20Status/1360 sij performancedata fy2016 gtri.pdf.
U.S. Department of State, Bureau of Consular Affairs. (June,
2016). Visa Bulletin for july 2016. Retrieved from https://
travel.state.gov/content/visas/en/law-and-policy/bulle-
tin/2016/visa-bulletin-for-july-2016.html.

https:/ /www.uscis.gov/green-card/special-immigrant-juve-
niles/sij-petition-process

U.S. Department of State, Bureau of Consular Affairs. (June,
2016). Visa Bulletin for july 2016. Retrieved from https://
travel.state.gov/content/visas/en/law-and-policy/bulle-
tin/2016/visa-bulletin-for-july-2016.html.

Children and Adolescents included here defined as: one
who has no lawful immigration status in the United States;
has not attained 18 years of age, and with respect to whom;
1) there is no parent or legal guardian in the United States;
or 2) no parent or legal guardian in the United States is
available to provide care and physical custody. (Office of
Refugee Resettlement)

In the absence of available SIJS visas, USCIS has indicated
they will reject all lawful permanent residency requests for
children and youth from El Salvador, Guatemala and Hon-
duras (beginning May 1, 2016) and children and youth from
Mexico (beginning July 1, 2016).

Kids In Need of Defense (KIND). (April, 2016). Internal Staff
Memo re: Update on procedures for status adjustment fil-
ings for certain SIJS clinets. On file with authors.

For additional information on state healthcare programs
serving undocumented children and families, please see
Pourat, N., Wallace, S., Hadler, M., & Ponce, N. (2014). As-
sessing Health Care Services Used by California’s Undocu-
mented Immigrant Population in 2010. Health Affairs, 33(5),
840-847. Retrieved from http://content.healthaffairs.org/
content/33/5/840.abstract; and Saloner, B, Koyawala, N., &
Kenney, G. (2014). Coverage for Low-Income Immigrant Chil-
dren Increased 24.5 Percent in States that Expanded CHIPRA
Eligibility. Health Affairs, 33(5), 832-839. Retrieved from
http:/ /content.healthaffairs.org/content/33/5/840.abstract.
D.C. Fiscal Policy Institute. The Healthcare Alliance: DC's Last
Step to Making Health Insurance Accessible to Everyone.
Retrieved from http://www.dcfpi.org/the-healthcare-alli-
ance-dcs-last-step-to-making-health-insurance-accessible-

to-everyone.
42 U.S.C. §5101.

About the Authors

This brief was authored by Rosalynd Erney, a policy and research
assistant, and Alexandra Citrin, a senior policy analyst at CSSP.

Special thanks to CSSP staff Shadi Houshyar and Megan Martin
and Wendy Cervantes, Vice President of Immigration and Child
Rights at First Focus and Director of the Center for the Children
of Immigrants and Jessica Jones, Policy Council at Lutheran
Immigration and Refugee Service for their expertise and feedback
on this brief.



http://www.unhcr.org/en-us/children-on-the-run.html
http://www.unhcr.org/en-us/children-on-the-run.html
https://www.americanprogress.org/issues/immigration/news/2016/02/24/131645/they-are-refugees-an-increasing-number-of-people-are-fleeing-violence-in-the-northern-triangle/
https://www.americanprogress.org/issues/immigration/news/2016/02/24/131645/they-are-refugees-an-increasing-number-of-people-are-fleeing-violence-in-the-northern-triangle/
https://www.americanprogress.org/issues/immigration/news/2016/02/24/131645/they-are-refugees-an-increasing-number-of-people-are-fleeing-violence-in-the-northern-triangle/
https://www.americanprogress.org/issues/immigration/news/2016/02/24/131645/they-are-refugees-an-increasing-number-of-people-are-fleeing-violence-in-the-northern-triangle/
http://www.ilrc.org/files/documents/ilrc-immig_options_undoc_children-2013-07.pdf
http://www.ilrc.org/files/documents/ilrc-immig_options_undoc_children-2013-07.pdf
http://www.ilrc.org/files/documents/ilrc-immig_options_undoc_children-2013-07.pdf
https://www.healthcare.gov/immigrants/immigration-status
https://www.healthcare.gov/immigrants/immigration-status
https://www.nilc.org/issues/economic-support 
https://travel.state.gov/content/dam/visas/Bulletins/visabulletin_May2016.pdf
https://travel.state.gov/content/dam/visas/Bulletins/visabulletin_May2016.pdf
https://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and%20Studies/Immigration%20Forms%20Data/Adjustment%20of%20Status/I360_sij_performancedata_fy2016_qtr1.pdf 
https://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and%20Studies/Immigration%20Forms%20Data/Adjustment%20of%20Status/I360_sij_performancedata_fy2016_qtr1.pdf 
https://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and%20Studies/Immigration%20Forms%20Data/Adjustment%20of%20Status/I360_sij_performancedata_fy2016_qtr1.pdf 
https://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and%20Studies/Immigration%20Forms%20Data/Adjustment%20of%20Status/I360_sij_performancedata_fy2016_qtr1.pdf 
https://travel.state.gov/content/visas/en/law-and-policy/bulletin/2016/visa-bulletin-for-july-2016.html
https://travel.state.gov/content/visas/en/law-and-policy/bulletin/2016/visa-bulletin-for-july-2016.html
https://travel.state.gov/content/visas/en/law-and-policy/bulletin/2016/visa-bulletin-for-july-2016.html
https://www.uscis.gov/green-card/special-immigrant-juveniles/sij-petition-process
https://www.uscis.gov/green-card/special-immigrant-juveniles/sij-petition-process
https://travel.state.gov/content/visas/en/law-and-policy/bulletin/2016/visa-bulletin-for-july-2016.html 
https://travel.state.gov/content/visas/en/law-and-policy/bulletin/2016/visa-bulletin-for-july-2016.html 
https://travel.state.gov/content/visas/en/law-and-policy/bulletin/2016/visa-bulletin-for-july-2016.html 
http://content.healthaffairs.org/content/33/5/840.abstract
http://www.dcfpi.org/the-healthcare-alliance-dcs-last-step-to-making-health-insurance-accessible-to-everyone
http://www.dcfpi.org/the-healthcare-alliance-dcs-last-step-to-making-health-insurance-accessible-to-everyone
http://www.dcfpi.org/the-healthcare-alliance-dcs-last-step-to-making-health-insurance-accessible-to-everyone

